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1. Welcome by LeGalL
Matthew Skinner (2 minutes)

2.  Welcome by SAGE, and introduction of moderator
Jerry Chasen (5 minutes)

3. Introduction of panelists, and overview of program
Tom Sciacca (3 minutes)

4. Role of the Office of the New York State Attorney General in
Surrogate’s Court proceedings
Lisa Barbieri (22 minutes)

5. Role of the Public Administrator in Surrogate’s Court proceedings
Staci Graber (22 minutes)

6. Review and discussion of fact patterns in materials
Panel (25 minutes)

7. Question/Answers from audience
Panel (6 minutes)
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Current employment

e Member/Manager, LAW OFFICES OF THOMAS SCIACCA, PLLC, New York,
NY (May 2007 — Present)
o0 Practice focused on the following areas:
= Trusts & Estates
Estate planning
Estate planning for the LGBT community
Estate planning for people with disabilities
Surrogate’s Court proceedings
Surrogate’s Court litigation
Article 81 Guardianship proceedings
Appeals within the above areas

e Assistant Adjunct Professor, NEW YORK UNIVERSITY, New York, NY (January
2006 — Present)

o Diploma Program in Paralegal Studies. Teaches following seminars:
= Trusts & Estates
= Federal Income Taxation
= Research & Writing
= Ethics
= Introduction to the Law

o Certificate Program in U.S. Law and Methodologies. Teaches following

semester-long classes:

= Intro to U.S. Law and Methodologies
= U.S. Private Law
= Survey of Wills, Trusts & Estates

e Instructor, PACE LAW SCHOOL — NEW DIRECTIONS PROGRAM, New York,
NY / White Plains, NY (September 2012 — Present)
0 Teaches seminar in Trusts & Estates Law.


http://www.sciaccalaw.com/
mailto:Tom@SciaccaLaw.com
http://www.linkedin.com/in/sciaccalaw
http://www.avvo.com/attorneys/10005-ny-thomas-sciacca-4074421.html?cm_mmc=Avvo-_-Avvo_Badge-_-Micro-_-4074421
http://www.facebook.com/media/set/?set=a.138425326216954.25463.138424479550372

Bar admissions

e New York — February 2004

e New Jersey — December 2003

e Florida — May 2011

e U.S. Tax Court — May 2014
Education

e University at Albany, State University of New York. B.A. awarded in August
1999. Double major in Political Science & English.

e Pace University School of Law. J.D. awarded May 2003. Distinctions:

0 Graduated cum laude

0 Executive Productions Editor, Pace Law Review

= Note published at 23 Pace L. Rev. 313 (2002)

0 Student Bar Association President

o Julian Hyman Memorial Scholarship for excellence in Trusts & Estates
e New York University School of Law. LL.M. (Taxation) awarded May 2010.

Bar associations

e LGBT Bar Association of Greater New York (LeGal). Student member while in
law school, active member since May 2003. Activities include:
0 Member of Judiciary Committee since 2005.
0 Member of Solo/Small Firm committee 2010-2012.
o Frequent speaker for CLE programs
e New York State Bar Association (NYSBA). Student member while in law school,
active member since September 2003). Empire State Counsel Award for pro
bono service. Activities:
0 Trusts & Estates section
o Elder Law section
o Frequent speaker for CLE programs
e Florida Bar Association. Member since May 2011.
e American Bar Association (ABA). Active member since December 2011.
Activities include:
0 Webinar speaker for topics including estate planning for the LGBT
community
o Solo, Small Firm, and General Practice Division
o Law Practice Management Section
o Frequent speaker for CLE programs



Bio for Staci A. Graber, Esq.

Staci A. Graber, Esq. 1s a principal of Schram Graber & Opell P.C. After starting her career with the
firm as a part-time law student in 1998, Ms. Graber became an associate upon her admission to the
New York State Bar in 2000 and subsequently a named partner in 2011. Throughout her career, Ms.
Graber has devoted her practice to the area of trusts and estates. She has written articles for
publication in the New York State Bar Association Newsletter and New York State Bar Journal and
has assisted 1n drafting legislation. MSs. Graber 1s a member of the Trusts and Estates Section of the
New York State Bar Association. Schram Graber & Opell P.C represents the Public Administrator of

New York County.



Bio for Lisa Barbieri, Esq.

Lisa Barbier1 joined the Office of the Attorney General of the State of New York as an
Assistant Attorney General, Charities Bureau, in April 2006. Prior to this appointment, she
was a Principal Court Attorney for the New York County Surrogate’s Court. Before working
for the State of New York, Lisa worked in private practice, concentrating in the areas of tax
law and estate planning, for five years. Then she joined Coopers & Lybrand, now
PricewaterhouseCoopers, LLP, where she worked for seven years, also concentrating on tax
law and estate planning. Additionally, Lisa has been a adjunct professor at Fordham Law
School, teaching wills and trusts since 2009. Lisa earned an A.B. at the University of Chicago,
a J.D. at Boston University School of Law, and a LL.M. in tax at New York University

School of Law.
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Roles of the T&E Section

Overview

« Staffing

— NYC Office has 7 attorneys (workin ng full- or part-time in our Section)
who cover matters in the 15t and 2" Judicial Dep’ ts

* 5 AAGs, including the Section Chief, working almost exclusively on T&E

matters of all kinds (one attorney also works on dissolutions and cemetery
matters);

* 1 AAG who divides her time between T&E and cy pres/transactional work;

« 1 Senior Attorney (Civil Service) working primarily on Comptroller withdrawal
proceedings and some Public Administrator accounting proceedings; and

* 1 Accountant who performs preliminary reviews of fiduciary accountings

— Albany Office has 2 attorneys, who cover T&E and transactional matters
in the 3 Judicial Dep’ t

« Both attorneys devote about 80% of their time to T&E matters, the balance
to transactional reviews

— T&E Matters in 4! Dep’ t are covered by experienced attorneys in
Regional Offices (Buffalo, Rochester, Syracuse, Binghamton)



Roles of the T&E Section
Overview

* Charities matters
— Representation of “ultimate charitable beneficiaries” — public interest in
charitable gifts pursuant to Estates, Powers and Trusts Law (“EPTL")
Article 8

— Review of estate-and trust-related public complaints and inquiries from
attorneys/executors managing estates/trusts with charitable interests

— Matters relating to the New York Prudent Management of Institutional
Funds Act (“NYPMIFA”)

— Provide assistance to OAG Regional Offices and other bureaus on
questions relating to estates and trusts

 Non-charities matters

— Protection of New York State’ s potential interest in receiving
abandoned property pursuant to Surrogate’ s Court Procedure Act
(“SCPA”) § 316

— Withdrawal proceedings: Representation of the Office of the New York
State Comptroller (“OSC”) in proceedings where claimants seek to
withdraw funds from OSC” s Abandoned Property Fund



Role of the T&E Section
Charities Matters

« Main sources of the Attorney General’ s (“AG”) statutory
authority in T&E cases

— EPTL § 8-1.1(f): General grant of authority to represent public
interest in charitable gifts and to enforce gifts to unnamed
charities

— EPTL § 8-1.4(e)(1): Requires notice to AG in four enumerated
classes of proceedings affecting charitable property and income
(“charitable assets”)

— EPTL § 8-1.4(e)(2): Requires notice to AG in contested probate
proceedings and applications for court approval to settle
contested probates

— EPTL § 8-1.1(c): Cy pres statute: Requires notice to AG in
proceedings to release or modify donor-imposed restrictions
which have become impossible or impracticable to honor due to
changed circumstances



Role of T&E Section
NYPMIFA Matters

« NYPMIFA overview:
— Codified in Not-for-Profit Corporation Law (“N-PCL") Article 5A

— Provides standards for prudent investment and management of
charitable funds held by not-for-profit corporations and other
“institutions” as defined (N-PCL § 552)

— Provides rules governing board decisions to expend or
accumulate institutional endowment funds — donor may change
these “default” rules in the gift instrument (N-PCL § 553)

. Abandons prior requirement to maintain “historic dollar

value” (initial principal value) of endowment funds unless donor
opts to retain this requirement

— Provides rules governing the delegation by institutions to outside
agents of investment and management functions (N-PCL § 554)
— Provides substantive standards and procedures for the release

of donor-imposed restrictions on the use or management of
institutional funds when necessary (N-PCL § 555)



Role of T&E Section
NYPMIFA Matters

Provide practical guidance to not-for-profit corporations and the not-
for-profit bar with regard to meaning and application of NYPMIFA

AG is necessary party to proceedings brought by not-for-profit
corporations pursuant to N-PCL §555 to:
— Release or modify donor restrictions on the investment or management
of institutional funds (equitable deviation) under N-PCL §555(b)

— Release or modify donor restrictions on the purpose or use of
institutional funds (cy pres) under N-PCL §555(c)

AG reviews notices of intent submitted by not-for-profit corporations
to release or modify donor restrictions on the spending or use of
“small, old” funds — fund less than $100,000 established more than
20 years ago
— If AG does not object, charity may release/modify restriction without a
court proceeding.



Role of the T&E Section
Non-Charities Matters

« Protection of New York State’ s potential interest in
receiving abandoned property pursuant to SCPA § 316

— Section 316 requires that process (citation) issue to the AG in
any matter where there are no beneficiaries or where the
beneficiaries are unknown or cannot be located

— Proceedings where AG is cited under § 316 include probates
with unknowns, accounting proceedings with unknowns
(including for estates administered by the Public Administrators
[“ PA”])

— Interest protected by AG is also protected to some extent by PAs

and other estate fiduciaries, and by court-appointed guardians
ad litem (“GALs") for unknowns



Role of the T&E Section
Non-Charities Matters

Withdrawal proceedings: Representation of the State Comptroller
(OSC) in proceedings where claimants seek to withdraw funds from
OSC’ s Abandoned Property Fund

Applicable statutes:

— Abandoned Property Law (“APL”) § 1406 [2] (2) requires that an order
directing withdrawal of funds be made by the court which had original
jurisdiction of the underlying matter, on notice to OSC and "all parties to
the action or proceeding which resulted in the monies being paid into
court.”

— APL § 1416 limits finders’ fees to 15% “of the value of recoverable
property.”
— Additional requirements apply when the funds to be withdrawn are

surplus money remaining after a mortgage foreclosure (see Real
Property Actions and Proceedings Law §§1355, 1361, 1362)



Role of the T&E Section
Non-Charities Matters

In representing OSC in withdrawal proceedings, AG
performs three key functions:

— Ensures that funds are paid out to their rightful owners
(protecting OSC against claims of wrongful payment)

— Secures fairness to all potential claimants by ensuring that all
required parties are notified of the application to withdraw funds

— Enforces the 15% limit on finder’ s fees



Role of the Public Administrator

» Every County in NYC has own Public
Administrator

* Administers estates of residents,
generally:
— When no one else is willing or able to
— When there are no known distributees

— When executor or administrator is no longer
able and no one else is available

— Other situations




Public Administrator Employees

* Public Administrator of New York County

* Deputy Public Administrator of New York County
« Investigator’s

* File Managers

 Book Keeper

» Other Support Staff

Outside Retentions
 Counsel to the Public Administrator

 Accountants

» Any other professional needed for the proper administration of the
estate (i.e. appraisers, movers, etc.)



Public Administrator Statutory

Authority

« Article 11 of the Surrogate’ s Court
Procedure Act (SCPA)

This article enumerates, among other things, all powers of the Office

of the Public Administrator prior to and after the issuance of letters
of administration from the Surrogate’ s Court.

The statute also outlines what proceedings require service of
citation upon the Pubic Administrator.



Counsel to the Public
Administrator

« Schram Graber & Opell P.C.
11 Park Place, Suite 615
New York, New York 10007

« Steven Finkelstein, Esq.
Finkelstein & Virga, P.C.
90 Broad Street, Suite 1700
New York, New York 10004



Role of Counsel to the PA

» To assist the Office of the Public Administrator in
any and all areas necessary in order to ensure

proper administration of the estates in which she
administers.

« Counsel prepares all legal documents to be filed
with the Court, including but not limited to,
Petitions for Letters of Administration,
Accounting Proceedings, Discovery
Proceedings, Decrees, Probate Reports
(pursuant to SCPA 1123).



FACT PATTERNS

. John is the Nominated Executor of his late friend’'s Will. After a
diligent search, he is unable to identify any potential distributees of
his friend’s Estate. His friend was an only child, had no children of
his own, never married, and his parents (who were only children
themselves) predeceased him. Are the PA and the AG statutory
parties to this proceeding? If so, what roles to they play?

. Martha’s Will leaves everything to ABC Hospital, a hospital that
ceased operating as a not-for-profit entity about 15 years ago (after
Martha wrote her Will, but before she died). A large for-profit health
care conglomerate acquired the hospital and became the successor-
in-interest to ABC Hospital. Martha's Executor wishes to bring a
construction or cy pres proceeding to try to steer the funds to another
not-for-profit hospital in the area. What is the role of the AG in such a
proceeding?

. Hazel is the Executor of Frank’'s Estate. Prior to his death, Hazel
served as Frank’s accountant for 15 months (Frank’s prior accountant
sold his practice to Hazel). Hazel is not a beneficiary — Frank left
everything to a charity. Frank’s distributees are his first cousins, all of
whom defaulted on the return date of the probate Citation. If the Cort
probates the Will, Hazel's statutory commissions will be in excess of
$100,000.00. What would the PA consider when deciding whether or
not to conduct 1404 examinations?

. Paul, an attorney, drafted a Revocable Trust for his friend Larry.
Larry and Paul were friends for over 25 years, and consider each
other to be “family of choice.” Larry transferred all of his assets to the
Revocable Trust, obviating the need for a probate proceeding upon
Larry’s death. Paul has a large bequest under the Trust, with the
remainder going to charity. Paul now seeks a “no objection” letter
from the AG. What would the AG consider when receiving such a
request?



5. Martin is a Belgian citizen who died intestate as a resident of New
York City. All of his distributees are non-resident aliens who reside in
Belgium. They do not want the Public Administrator to administer the
Estate; rather, one of them would like to serve as Co-Administrators
with Patricia, a New York resident attorney they have retained. Is the
PA entitled to notice of the Petition for Letters of Administration? If
so, what would the PA consider when taking a position on the
proceeding?

6. Bob’s Will states his desire for the Executor of his Estate (Erin) to
locate an historical society to receive title to his home — a brownstone
in Brooklyn Heights. Several such historical societies have contacted
Bob prior to his death, expressing an interest in same. However,
Bob’s Will also states that Erin has the discretion to sell the property.
Erin determines that the other assets of Bob’s Estate are insufficient
to cover his significant debts, including income tax and credit cards.
She brings a proceeding in the Surrogate’s Court seeking advice and
direction and permission to sell the property. She cites the AG in this
proceeding. What issues would the AG consider when taking a
position in this matter?

7. After a lengthy sibling battle over who should become the
Administrator of Mother's Estate, the Court grants Letters of
Administration to the PA. The PA then starts receiving
correspondence from two of the siblings alleging that the other
siblings have (1) removed valuable artwork from Mother’'s apartment
and (2) used a Power of Attorney to add themselves as payable-
upon-death beneficiaries of Mother’s brokerage account. How would
the PA determine if such claims had merit? If the PA made such a
determination, what steps might the PA consider taking?



	1-SAGE CLE new cover
	2-150930 BIOGRAPHY FOR THOMAS SCIACCA
	3-Bio for Staci A Graber
	4-Barbieri bio 2015
	5-SAGE 2015
	6-150930 Fact patterns

